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Ahead of a March 17 deadline, the State Department is waffling over an easy legal
decision.
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‘The lawyers are looking at it.” That, in so many words, has been the response given by
Secretary of State John Kerry and the White House every time they have been pressed on
whether the State Department will call the Islamic State’s war on religious minorities
“genocide.”

Kerry faces a congressionally mandated deadline on Thursday to make this determination.
But already, unnamed officials have said he is unlikely to meet the deadline. On Monday,
the House took the unusual step of weighing in on the issue, voting 393-0 to declare it
genocide.

The administration’s lawyers are right to look carefully at ISIL’s behavior. That’s what good
prosecutors do. But the implication that a genocide designation is a difficult call is simply
untrue. Prosecutors have enormous discretion to investigate and indict, and they regularly
file criminal charges based on far less evidence than ISIL posts daily on social media. There
is no excuse for Kerry to miss Thursday’s deadline.

On March 9, we submitted a legal brief to Kerry that explains the duties of State
Department lawyers to the president and secretary of state under Title 22 of the U.S. legal
code and the Genocide Convention Implementation Act of 1987. Their responsibilities are
indistinguishable from those of a prosecutor.

Genocide is a statutory crime under federal and international law. There is a mountain of
evidence that ISIL and its leaders are engaged in murder by every available means,
including beheading and crucifixion; in rape; in sex slavery; in pillage; and in possible uses
of chemical weapons.

The State Department’s duty is to “collect information regarding incidents that may
constitute crimes against humanity, genocide, slavery, or other violations of international
humanitarian law.” After analyzing the available evidence, the Office of the Legal Adviser is
obligated to suggest to the secretary and president “what actions can be taken to ensure
that … the leaders or senior officials of [ISIL] who are responsible for crimes against
humanity, genocide, slavery, or other violations of international humanitarian law … are
brought to account for such crimes in an appropriately constituted tribunal.”

In plain English, this means that all Kerry’s lawyers need to decide is whether there is
“probable cause” (reasonable grounds) to believe that ISIL and its leaders are committing
the well-documented murders, rapes, and kidnappings with the specific intent to destroy
religious minorities “as such.” That’s it.

http://bigstory.ap.org/article/fe27d841e3684195807a9a874e356ddd/kerry-ponders-decision-whether-atrocities-are-genocide
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If the answer is “yes,” the minimum recommendation would be that the president
authorize the Justice Department to open a formal criminal investigation and to work with
nations in the Middle East to collect and preserve relevant evidence before it is lost. It
would also mean recommending that the president authorize Samantha Power, the U.S.
ambassador to the U.N., to collaborate with other nations to create and staff “an
appropriately constituted tribunal” to prosecute and try these criminals.

Legally, it doesn’t get any easier.

Our legal brief looks carefully at the law governing genocide and at a sample of the
available evidence. It suggests there is indeed “probable cause” to believe ISIL is
committing genocide as it systematically targets religious minorities for elimination, and
actively seeks to bring about the destruction of entire Christian communities in Iraq and
Syria and elsewhere. “Probable cause” is the lowest standard of proof. It is used at the
starting point of a criminal legal process. We cannot think of a single prosecutor —
anywhere — who would refuse to move ahead with a formal investigation on these facts.

We can, however, suggest a few reasons why the State Department’s lawyers are reluctant
to use the “G-word.” They have steadfastly refused to use it for generations.

In her 2002 book, “A Problem From Hell: America and the Age of Genocide,” Power wrote
that U.S. government “responses to genocide were astonishingly similar across time,
geography, ideology, and geopolitical balance. … The personalities and geopolitical
constraints influencing U.S. decision-making have shifted with time, but the United States
has consistently refused to take risks in order to suppress genocide.”

Having looked at the law, the evidence in the comprehensive 280-page report submitted to
the State Department by the Knights of Columbus (for which we serve as counsel), and the
ethical duties of government attorneys, it is our legal opinion that the State Department’s
Office of Legal Adviser is legally and ethically obligated to make a determination that
probable cause exists to believe that genocide is occurring. They should then declare, as a
matter of law, that genocidal acts against Christians and other religious minorities will be
referred for investigation and further action in an appropriate legal setting.

History is a final, and often harsh judge. Decades later, we speak of America’s moral and
legal failures in the genocides from World War II to Cambodia to Rwanda. The State
Department’s lawyers still have time to avoid a similar failure regarding ISIL’s crimes in
Iraq and Syria.



1/27/2019 Call ISIL's religious war what it is: Genocide

https://www.politico.com/agenda/story/2016/03/isil-religious-war-genocide-state-department-000073 4/71

With the bar so low, with the law so clear, with the evidence so overwhelming, and with the
international community and the House of Representatives so united in their judgment
that genocide is occurring, the burden shifts to the lawyers to explain why they are
exposing their clients — Secretary Kerry and President Barack Obama — to the charge that
they “did nothing” in the face of evil.

Robert A. Destro is a professor of law at the Catholic University of America’s Columbus
School of Law in Washington, D.C. L. Martin Nussbaum is a religious liberty attorney in
Colorado Springs, Colo.
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